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under the authority of section 208(a)(1)
of the Federal Credit Union Act.

(14) Investments in shares of the Na-
tional Credit Union Administration
Central Liquidity Facility.

(15) Assets included in numbered
items 2, 3, 4, 5, 6, and 7 with maturities
greater than 5 years are exempt from
risk assets if the asset is being carried
on the credit union’s records at the
lower of cost or market, or are being
marked to market value monthly.

(16) Assets included in numbered
items 2, 3, 4, 5, 6, and 7, with remaining
maturities greater than 5 years are ex-
empt from risk assets provided they
meet the following criteria, irrespec-
tive of whether or not the asset is
being carried on the credit union’s
records at the lower of cost or market,
or are being marked to market value
monthly.

(17) Fixed Assets as defined in
§ 701.36(b).

(18) Deposit in the National Credit
Union Share Insurance Fund rep-
resenting a federally insured credit
union’s capitalization account balance
of one percent of insured shares.

(j)(1) Insolvency. A credit union will
be determined to be insolvent when the
total amount of its shares exceeds the
present cash value of its assets after
providing for liabilities unless:

(i) It is determined by the Board that
the facts that caused the deficient
share-asset ratio no longer exist; and

(ii) The likelihood of further depre-
ciation of the share-asset ratio is not
probable; and

(iii) The return of the share-asset
ratio to its normal limits within a rea-
sonable time for the credit union con-
cerned is probable; and

(iv) The probability of a further po-
tential loss to the insurance fund is
negligible.

(2) For purposes of this section, the
following definitions are used:

(i) Cash value of assets. Recorded
value will be considered the cash value
of any asset account providing accept-
ed accounting principles and practices
are followed and the provisions of law,
regulation, and bylaws are met.

(ii) Liabilities. Recorded liabilities
which are due and payable, excluding
shares of members and non-members,
are considered liabilities.

(k) For purposes of determining the
amount required to be transferred to
regular reserves under sections 116 and
201(b)(6) of the Federal Credit Union
Act, gross income means the total of the
operating income accounts reduced by
the following.

(1) Dividends received on shares in
the National Credit Union Administra-
tion Central Liquidity Facility;

(2) Dividends received by credit
unions on special share accounts held
in Agent members of the Central Li-
quidity Facility authorized by § 725.7 of
this chapter; and

(3) Interest received by an Agent
member of the Central Liquidity Facil-
ity to the extent of interest paid to the
Facility by the Agent member. In the
case of an Agent member of the Central
Liquidity Facility that is a group of
central credit unions—

(i) Interest received by the Agent
group representative, as defined in
§ 725.1(b) of this chapter, to the extent
of interest paid to the Facility by the
Agent group representative; and

(ii) Interest received by each central
credit union in the Agent group (other
than the Agent group representative)
to the extent of interest paid by each
such central credit union to the Agent
group representative on Agent group
representative loans, as defined in
§ 725.1(b) of this chapter. Non-operating
gains and losses are not included in
gross income.

[36 FR 23794, Dec. 15, 1971; 37 FR 329, Jan. 11,
1972, as amended at 37 FR 10342, May 20, 1972;
45 FR 47121, July 14, 1980; 54 FR 48234, Nov. 22,
1989; 54 FR 52015, Dec. 20, 1989; 55 FR 1794,
Jan. 19, 1990; 57 FR 47985, Oct. 21, 1992; 58 FR
40042, July 27, 1993]

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

Sec.
701.1 Federal credit union chartering, field

of membership modifications, and con-
versions.

701.2–701.5 [Reserved]
701.6 Fees paid by Federal credit unions.
701.7–701.13 [Reserved]
701.14 Change in official or senior executive

officer in credit unions that are newly
chartered or are in troubled condition.

701.15–701.18 [Reserved]
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701.19 Retirement benefits for employees of
Federal credit unions.

701.20 [Reserved]
701.21 Loans to members and lines of credit

to members.
701.22 Loan participation.
701.23 Purchase, sale, and pledge of eligible

obligations.
701.24 Refund of interest.
701.25 Charitable contributions and dona-

tions.
701.26 Credit union service contracts.
701.27–701.30 [Reserved]
701.31 Nondiscrimination requirements.
701.32 Payment on shares by public units

and nonmembers.
701.33 Reimbursement, insurance, and in-

demnification of officials and employees.
701.34 Designation of low-income status; re-

ceipt of secondary capital accounts by
low-income designated credit unions.

701.35 Share, share draft, and share certifi-
cate accounts.

701.36 FCU ownership of fixed assets.
701.37 Treasury tax and loan depositaries;

depositaries and financial agents of the
Government.

701.38 Borrowed funds from natural persons.
701.39 Statutory lien.

AUTHORITY: 12 U.S.C. 1752(5), 1755, 1756, 1757,
1759, 1761a, 1761b, 1766, 1767, 1782, 1784, 1787,
1789. Section 701.6 is also authorized by 15
U.S.C. 3717. Section 701.31 is also authorized
by 15 U.S.C. 1601 et seq.; 42 U.S.C. 1981 and
3601–3610. Section 701.35 is also authorized by
42 U.S.C. 4311–4312.

§ 701.1 Federal credit union char-
tering, field of membership modi-
fications, and conversions.

National Credit Union Administra-
tion policies concerning chartering,
field of membership modifications, and
conversions are set forth in Interpre-
tive Ruling and Policy Statement 99–1,
Chartering and Field of Membership
Policy. Copies may be obtained by con-
tacting NCUA at the address found in
§ 790.2 of this chapter. The IRPS is in-
corporated into this section.

(Approved by the Office of Management and
Budget under control number 3133–0015.)

[63 FR 72018, Dec. 30, 1998]

§§ 701.2–701.5 [Reserved]

§ 701.6 Fees paid by Federal credit
unions.

(a) Basis for assessment. Each calendar
year or as otherwise directed by the
Board, each Federal credit union shall
pay to the Administration for the cur-

rent National Credit Union Adminis-
tration fiscal year (January 1 to De-
cember 31) an operating fee in accord-
ance with a schedule as fixed from time
to time by the National Credit Union
Administration Board based on the
total assets of each Federal credit
union as of December 31 of the pre-
ceding year or as otherwise determined
pursuant to paragraph (b) of this sec-
tion.

(b) Coverage. The operating fee shall
be paid by each Federal credit union
engaged in operations as of January 1
of each calendar year, except as other-
wise provided by this paragraph.

(1) New charters. A newly chartered
Federal credit union will not pay an
operating fee until the year following
the first full calendar year after the
date chartered.

(2) Conversions. A state chartered
credit union that converts to Federal
charter will pay an operating fee in the
year following the conversion. Federal
credit unions converting to state char-
ter will not receive a refund of the op-
erating fee paid to the Administration
in the year in which the conversion
takes place.

(3) Mergers. A continuing Federal
credit union that has merged with an-
other credit union will pay an oper-
ating fee in the following year based on
the combined total assets of the
merged credit union and the con-
tinuing Federal credit union as of De-
cember 31 of the year in which the
merger took place. For purposes of this
requirement, a purchase and assump-
tion transaction wherein the con-
tinuing Federal credit union purchases
all or essentially all of the assets of an-
other credit union shall be deemed a
merger. Federal credit unions merging
with other Federal or state credit
unions will not receive a refund of the
operating fee paid to the Administra-
tion in the year in which the merger
took place.

(4) Liquidations. A Federal credit
union placed in liquidation will not pay
any operating fee after the date of liq-
uidation.

(c) Notification. Each Federal credit
union shall be notified at least 30 days
in advance of the schedule of fees to be
paid. A Federal credit union may sub-
mit written comments to the Board for
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consideration regarding the existing
fee schedule. Any subsequent revision
to the schedule shall be provided to
each Federal credit union at least 15
days before payment is due.

(d) Assessment of Administrative Fee
and Interest for Delinquent Payment.
Each Federal credit union shall pay to
the Administration an administrative
fee, the costs of collection, and interest
on any delinquent payment of its oper-
ating fee. A payment will be considered
delinquent if it is postmarked later
than the date stated in the notice to
the credit union provided under
§ 701.6(c). The National Credit Union
Administration may waive or abate
charges or collection of interest if cir-
cumstances warrant.

(1) The administrative fee for a delin-
quent payment shall be an amount
fixed from time to time by the Na-
tional Credit Union Administration
Board and based upon the administra-
tive costs of such delinquent payments
to the Administration in the preceding
year.

(2) The costs of collection shall be
the actual hours expended by Adminis-
tration personnel multiplied by the av-
erage hourly salary and benefits costs
of such personnel as determined by the
National Credit Union Administration
Board.

(3) The interest rate charged on any
delinquent payment shall be the U.S.
Department of the Treasury Tax and
Loan Rate in effect on the date when
the payment is due as provided in 31
U.S.C. 3717.

(4) If a credit union makes a com-
bined payment of its operating fee and
its share insurance deposit as provided
in § 741.4 of this chapter and such pay-
ment is delinquent, only one adminis-
trative fee will be charged and interest
will be charged on the total combined
payment.

[44 FR 27380, May 10, 1979, as amended at 50
FR 20745, May 20, 1985; 55 FR 1799, Jan. 19,
1990; 59 FR 33421, June 29, 1994; 60 FR 58503,
Nov. 28, 1995]

§§ 701.7–701.13 [Reserved]

§ 701.14 Change in official or senior
executive officer in credit unions
that are newly chartered or are in
troubled condition.

(a) Statement of scope and purpose.
Section 212 of the Federal Credit Union
Act (12 U.S.C. 1790a) sets forth condi-
tions under which a credit union must
notify NCUA in writing of any pro-
posed changes in its board of directors,
committee members or senior execu-
tive staff. The regulation only applies
in cases of newly chartered credit
unions and credit unions in troubled
condition.

(b) Definitions. For the purposes of
this section:

(1) Committee member means any indi-
vidual who serves as an official of the
credit union in the capacity of a credit
committee member or supervisory
committee member.

(2) Senior executive officer means a
credit union’s chief executive officer
(typically this individual holds the
title of president or treasurer/man-
ager), any assistant chief executive of-
ficer (e.g., any assistant president, any
vice president or any assistant treas-
urer/manager) and the chief financial
officer (controller). The term ‘‘senior
executive officer’’ also includes em-
ployees of an entity, such as a con-
sulting firm, hired to perform the func-
tions of positions covered by the regu-
lation.

(3) Except as provided in paragraph
(b)(4) of this section for corporate cred-
it unions, ‘‘troubled condition’’ means
any insured credit union that has one
or a combination of the following con-
ditions:

(i) Has been assigned
(A) A 4 or 5 Camel composite rating

by the NCUA in the case of a federal
credit union, or

(B) An equivalent 4 or 5 Camel com-
posite rating by the state supervisor in
the case of a federally insured, state-
chartered credit union, or

(C) A 4 or 5 Camel composite rating
by NCUA based on core workpapers re-
ceived from the state supervisor in the
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case of a federally insured, state-char-
tered credit union in a state that does
ot use the Camel system. In this case,
the state supervisor will be notified in
writing by the Regional Director in the
Region in which the credit union is lo-
cated that the credit union has been
designated by NCUA as a troubled in-
stitution;

(ii) Has been granted assistance as
outlined under section 116 or 208 of the
Federal Credit Union Act.

(4) In the case of a corporate credit
union, ‘‘troubled condition’’ means any
insured corporate credit union that has
one or a combination of the following
conditions:

(i) Has been assigned
(A) A 4 or 5 Corporate Risk Informa-

tion System (CRIS) rating by NCUA in
either the Financial Risk or Risk Man-
agement composites, in the case of a
federal corporate credit union, or

(B) An equivalent 4 or 5 CRIS rating
in either the Financial Risk or Risk
Management composites by the state
supervisor in the case of a federally in-
sured, state-chartered corporate credit
union in a state that has adopted the
CRIS system, or an equivalent 4 or 5
CAMEL composite rating by the state
supervisor in the case of a federally in-
sured, state-chartered corporate credit
union in a state that uses the CAMEL
system, or

(C) A 4 or 5 CRIS rating in either the
Financial Risk or Risk Management
composites by NCUA based on core
workpapers received from the state su-
pervisor in the case of a federally in-
sured, state-chartered credit union in a
state that does not use either the CRIS
or CAMEL system. In this case, the
state supervisor will be notified in
writing by the Director of the Office of
Corporate Credit Unions that the cor-
porate credit union has been des-
ignated by NCUA as a troubled institu-
tion;

(ii) Has been granted assistance as
outlined under Sections 116 or 208 of
the Federal Credit Union Act.

(c) Prior notice requirement. An in-
sured credit union shall give NCUA
written notice at least 30 days prior to
the effective date of any addition or re-
placement of a member of the board of
directors or committee member or the
employment or change in responsibil-

ities of any individual to a position as
a senior executive officer if:

(1) The credit union has been char-
tered for less than 2 years; or

(2) The credit union meets the defini-
tion of troubled condition as set forth
in paragraph 701.14(b)(3) or (4).

(d) Procedures for notice of proposed
change in official or senior executive offi-
cer. (1) Filing and acceptance. Notices
shall be filed with the appropriate Re-
gional Director. In the case of a cor-
porate credit union, notice shall be
filed with the Director of the Office of
Corporate Credit Unions. Additional
references herein to Regional Director
will, for corporate credit unions, mean
the Director of the Office of Corporate
Credit Unions. State-chartered feder-
ally insured credit unions shall also
file a copy of the notice with their
state supervisor. The notice shall con-
tain information pertaining to the
competence, experience, character, or
integrity of the individual with respect
to whom the notice is submitted, sub-
ject to the authority of the Regional
Director or his or her designee to re-
quire additional information. The in-
formation submitted must include the
identity, personal history, business
background, and experience of the indi-
vidual, including material business ac-
tivities and affiliations during the past
5 years, and a description of any mate-
rial pending legal or administrative
proceedings in which the individual is a
party and any criminal indictment or
conviction of such person by a state or
Federal court. Each individual on
whose behalf the notice is filed must
attest to the validity of the informa-
tion filed. At the option of the indi-
vidual, the information may be for-
warded to the Regional Director by the
individual; however, in such cases, the
credit union must file a notice to that
effect. Within ten calendar days after
receiving the notice, the Regional Di-
rector will inform the credit union ei-
ther that the notice is complete or that
additional specified information is
needed and must be submitted within
30 calendar days. If the initial notice is
complete, the Regional Director will
issue a written decision of approval or
disapproval to the individual and the
credit union within 30 calendar days of
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receipt of the notice. If the initial no-
tice is not complete, the Regional Di-
rector will issue a written decision
within 30 calendar days of receipt of
the original notice plus the amount of
time taken by the credit union to pro-
vide the requested additional informa-
tion. If the additional information is
not submitted within 30 calendar days
of the Regional Director’s request, the
Regional Director may either dis-
approve the proposed individual or re-
view the notice based on the informa-
tion provided. If the credit union and
the individual have submitted all re-
quested information and the Regional
Director has not issued a written deci-
sion within the applicable time period,
the individual is approved.

(2) Waiver of prior notice require-
ment. Parties may petition the appro-
priate Regional Director for a waiver of
the prior notice required under this
section. Waiver may be granted if it is
found that delay could harm the credit
union or the public interest. Any waiv-
er shall not affect the authority of
NCUA to issue a Notice of Disapproval
within 30 days of the waiver, or within
30 days of any subsequent required no-
tice.

(3) Election of directors or credit
committee members. (i) In the case of
the election of a new member of the
board of directors or credit committee
member at a meeting of the members
of a federally insured credit union,
prior notice is not required. However, a
completed notice must be filed with
the appropriate Regional Director
within 48 hours of the election.

(ii) If a director or credit committee
member is disapproved by NCUA, the
board of directors of the credit union
may appoint its own alternate, to serve
until the next annual meeting, contin-
gent upon NCUA approval.

(e) Commencement of service. A pro-
posed director, committee member or
senior executive officer may begin to
serve temporarily until the credit
union and the individual are notified in
writing of NCUA’s approval or dis-
approval of the proposed addition or
employment.

(f) Notice of disapproval. NCUA may
disapprove the individual’s serving as a
director, committee member or senior
executive officer if it finds that the

competence, experience, character, or
integrity of the individual with respect
to whom a notice under this section is
submitted indicates that it would not
be in the best interests of the members
of the credit union or of the public to
permit the individual to be employed
by, or associated with, the credit
union. The Notice of Disapproval will
advise the parties of their rights of ap-
peal pursuant to 12 CFR part 747 sub-
part J, of NCUA’s Regulations.

[55 FR 43086, Oct. 26, 1990, as amended at 59
FR 36042, July 15, 1994; 60 FR 31911, June 19,
1995; 64 FR 28717, May 27, 1999]

§§ 701.15–701.18 [Reserved]

§ 701.19 Retirement benefits for em-
ployees of Federal credit unions.

(a) A Federal credit union may make
provision for reasonable retirement
benefits for its employees and for offi-
cers who are compensated in conform-
ance with the Act and the bylaws, ei-
ther individually or collectively with
other credit unions. In those cases
where a Federal credit union is to be a
plan trustee or custodian, the plan
must be authorized and maintained in
accordance with the provisions of part
724 of this chapter. Where the trustee
or custodian is to a party other than
the Federal credit union, the employee
benefit plan must be maintained in ac-
cordance with the applicable laws gov-
erning employee benefit plans and such
rules and regulations as may be pro-
mulgated by the Secretary of Labor,
the Secretary of the Treasury, or any
other Federal or state authority exer-
cising jurisdiction over such plans.

(b) No Federal credit union shall oc-
cupy the position of a fiduciary, as de-
fined in the Employee Retirement In-
come Security Act of 1974 and rules and
regulations promulgated thereunder by
the Secretary of Labor, unless provi-
sion has been made for appropriate li-
ability insurance as provided under
section 410(b) of the Employee Retire-
ment Income Security Act of 1974.

[40 FR 25582, June 17, 1975, as amended at 48
FR 55423, Dec. 13, 1983; 63 FR 14026, Mar. 24,
1998]
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§ 701.20 [Reserved]

§ 701.21 Loans to members and lines of
credit to members.

(a) Statement of scope and purpose.
Section 701.21 complements the provi-
sions of section 107(5) of the Federal
Credit Union Act (12 U.S.C. 1757(5)) au-
thorizing Federal credit unions to
make loans to members and issue lines
of credit (including credit cards) to
members. Section 107(5) of the Act con-
tains limitations on matters such as
loan maturity, rate of interest, secu-
rity, and prepayment penalties. Sec-
tion 701.21 interprets and implements
those provisions. In addition, § 701.21
states the NCUA Board’s intent con-
cerning preemption of state laws, and
expands the authority of Federal credit
unions to enforce due-on-sale clauses in
real property loans. Also, while § 701.21
generally applies to Federal credit
unions only, its provisions may be used
by state-chartered credit unions with
respect to alternative mortgage trans-
actions in accordance with 12 U.S.C.
3801 et seq., and certain provisions
apply to loans made by federally in-
sured state-chartered credit unions as
specified in § 741.203 of this chapter.
Part 722 of this chapter sets forth re-
quirements for appraisals for certain
real estate secured loans made under
§ 701.21 and any other applicable lend-
ing authority. Finally, it is noted that
§ 701.21 does not apply to loans by Fed-
eral credit unions to other credit
unions (although certain statutory
limitations in section 107 of the Act
apply), nor to loans to credit union or-
ganizations which are governed by sec-
tion 107(5)(D) of the Act and part 712 of
this part.

(b) Relation to other laws—(1) Preemp-
tion of state laws. Section 701.21 is pro-
mulgated pursuant to the NCUA’s
Board’s exclusive authority as set forth
in section 107(5) of the Federal Credit
Union Act (12 U.S.C 1757(5)) to regulate
the rates, terms of repayment and
other conditions of Federal credit
union loans and lines of credit (includ-
ing credit cards) to members. This ex-
ercise of the Board’s authority pre-
empts any state law purporting to
limit or affect:

(i)(A) Rates of interest and amounts
of finance charges, including:

(1) The frequency or the increments
by which a variable interest rate may
be changed;

(2) The index to which a variable in-
terest rate may be tied;

(3) The manner or timing of notifying
the borrower of a change in interest
rate;

(4) The authority to increase the in-
terest rate on an existing balance;

(B) Late charges; and
(C) Closing costs, application, origi-

nation, or other fees;
(ii) Terms of repayment, including:
(A) The maturity of loans and lines

of credit;
(B) The amount, uniformity, and fre-

quency of payments, including the ac-
crual of unpaid interest if payments
are insufficient to pay all interest due;

(C) Balloon payments; and
(D) Prepayment limits;
(iii) Conditions related to:
(A) The amount of the loan or line of

credit;
(B) The purpose of the loan or line of

credit;
(C) The type or amount of security

and the relation of the value of the se-
curity to the amount of the loan or
line of credit;

(D) Eligible borrowers; and
(E) The imposition and enforcement

of liens on the shares of borrowers and
accommodation parties.

(2) Matters not preempted. Except as
provided by paragraph (b)(1) of this sec-
tion, it is not the Board’s intent to pre-
empt state laws that do not affect
rates, terms of repayment and other
conditions described above concerning
loans and lines of credit, for example:

(i) Insurance laws;
(ii) Laws related to transfer of and

security interests in real and personal
property (see, however, paragraph (g)(6)
of this section concerning the use and
exercise of due-on-sale clauses);

(iii) Conditions related to:
(A) Collection costs and attorneys’

fees;
(B) Requirements that consumer

lending documents be in ‘‘plain lan-
guage;’’ and

(C) The circumstances in which a
borrower may be declared in default
and may cure default.
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(3) Other Federal law. Except as pro-
vided by paragraph (b)(1) of this sec-
tion, it is not the Board’s intent to pre-
empt state laws affecting aspects of
credit transactions that are primarily
regulated by Federal law other than
the Federal Credit Union Act, for ex-
ample, state laws concering credit cost
disclosure requirements, credit dis-
crimination, credit reporting practices,
unfair credit practices, and debt collec-
tion practices. Applicability of state
law in these instances should be deter-
mined pursuant to the preemption
standards of the relevant Federal law
and regulations.

(4) Examination and enforcement. Ex-
cept as otherwise agreed by the NCUA
Board, the Board retains exclusive ex-
amination and administrative enforce-
ment jurisdiction over Federal credit
unions. Violations of Federal or appli-
cable state laws related to the lending
activities of a Federal credit union
should be referred to the appropriate
NCUA regional office.

(5) Definition of State law. For pur-
poses of paragraph (b) of this section
‘‘state law’’ means the constitution,
laws, regulations and judicial decisions
of any state, the District of Columbia,
the several territories and possessions
of the United States, and the Common-
wealth of Puerto Rico.

(c) General rules—(1) Scope. The fol-
lowing general rules apply to all loans
to members and, where indicated, all
lines of credit (including credit cards)
to members, except as otherwise pro-
vided in the remaining provisions of
§ 701.21.

(2) Written policies. The board of direc-
tors of each Federal credit union shall
establish written policies for loans and
lines of credit consistent with the rel-
evant provisions of the Act, NCUA’s
regulations, and other applicable laws
and regulations.

(3) Credit application. Consistent with
policies established by the board of di-
rectors, the credit committee or loan
officer shall ensure that a credit appli-
cation is kept on file for each borrower
supporting the decision to make a loan
or establish a line of credit.

(4) Maturity. The maturity of a loan
to a member may not exceed 12 years.
Lines of credit are not subject to a
statutory or regulatory maturity

limit. Amortization of line of credit
balances and the type and amount of
security on any line of credit shall be
as determined by contract between the
Federal credit union and the member/
borrower.

(5) Ten percent limit. No loan or line of
credit advance may be made to any
member if such loan or advance would
cause that member to be indebted to
the Federal credit union upon loans
and advances made to the member in
an aggregate amount exceeding 10% of
the credit union’s total unimpaired
capital and surplus. In the case of
member business loans as defined in
§ 723.1 of this chapter, additional limi-
tations apply as set forth in § 723.8 and
723.9 of this chapter.

(6) Early payment. A member may
repay a loan, or outstanding balance on
a line of credit, prior to maturity in
whole or in part on any business day
without penalty.

(7) Loan interest rates—(i) General. Ex-
cept when a higher maximum rate is
provided for in paragraph (c)(7)(ii) of
this section, a Federal credit union
may extend credit to its members at
rates not to exceed 15 percent per year
on the unpaid balance inclusive of all
finance charges. Variable rates are per-
mitted on the condition that the effec-
tive rate over the term of the loan (or
line of credit) does not exceed the max-
imum permissible rate.

(ii) Temporary rates—(A) 21 percent
maximum rate. Effective from December
3, 1980 through May 14, 1987, a Federal
credit union may extend credit to its
members at rates not to exceed 21 per-
cent per year on the unpaid balance in-
clusive of all finance charges. Loans
and line of credit balances existing on
or before May 14, 1987, may continue to
bear rates of interest of up to 21 per-
cent per year after May 14, 1987.

(B) 18 percent maximum rate. Effective
May 15, 1987, a Federal credit union
may extend credit to its members at
rates not to exceed 18 percent per year
on the unpaid balance inclusive of all
finance charges.

(C) Expiration. After September 9,
2000, or as otherwise ordered by the
NCUA Board, the maximum rate on
federal credit union extensions of cred-
it to members shall revert to 15 percent
per year. Higher rates may, however,
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be charged, in accordance with para-
graph (c)(7)(ii)(A) and (B) of this sec-
tion, on loans and line of credit bal-
ances existing on or before May 16,
1987.

(8)(i) Except as otherwise provided
herein, no official or employee of a
Federal credit union, or immediate
family member of an official or em-
ployee of a Federal credit union, may
receive, directly or indirectly, any
commission, fee, or other compensa-
tion in connection with any loan made
by the credit union.

(ii) For the purposes of this section:
Compensation includes non monetary

items, except those of nominal value.
Immediate family member means a

spouse or other family member living
in the same household.

Loan includes line of credit.
Official means any member of the

board of directors or a volunteer com-
mittee.

Person means an individual or an or-
ganization.

Senior management employee means
the credit union’s chief executive offi-
cer (typically, this individual holds the
title of President or Treasurer/Man-
ager), any assistant chief executive of-
ficers (e.g., Assistant President, Vice
President, or Assistant Treasurer/Man-
ager), and the chief financial officer
(Comptroller).

Volunteer official means an official of
a credit union who does not receive
compensation from the credit union
solely for his or her service as an offi-
cial.

(iii) This section does not prohibit:
(A) Payment, by a Federal credit

union, of salary to employees;
(B) Payment, by a Federal credit

union, of an incentive or bonus to an
employee based on the credit union’s
overall financial performance;

(C) Payment, by a Federal credit
union, of an incentive or bonus to an
employee, other than a senior manage-
ment employee, in connection with a
loan or loans made by the credit union,
provided that the board of directors of
the credit union establishes written
policies and internal controls in con-
nection with such incentive or bonus
and monitors compliance with such
policies and controls at least annually.

(D) Receipt of compensation from a
person outside a Federal credit union
by a volunteer official or non senior
management employee of the credit
union, or an immediate family member
of a volunteer official or employee of
the credit union, for a service or activ-
ity performed outside the credit union,
provided that no referral has been
made by the credit union or the offi-
cial, employee, or family member.

(d) Loans and lines of credit to offi-
cials—(1) Purpose. Sections 107(5)(A) (iv)
and (v) of the Act require the approval
of the board of directors of the Federal
credit union in any case where the ag-
gregate of loans to an official and loans
on which the official serves as endorser
or guarantor exceeds $20,000 plus
pledged shares. This paragraph imple-
ments the requirement by establishing
procedures for determining whether
board of directors’s approval is re-
quired. The section also prohibits pref-
erential treatment of officials.

(2) Official. An ‘‘official’’ is any mem-
ber of the board of directors, credit
committee or supervisory committee.

(3) Initial approval. All applications
for loans or lines of credit on which an
official will be either a direct obligor
or an endorser, cosigner or guarantor
shall be initially acted upon by either
the board of directors, the credit com-
mittee or a loan officer, as specified in
the Federal credit union’s bylaws.

(4) Board of Directors’ review. The
board of directors shall, in any case, re-
view and approve or deny an applica-
tion on which an official is a direct ob-
ligor, or endorser, cosigner or guar-
antor if the following computation pro-
duces a total in excess of $20,000:

(i) Add:
(A) The amount of the current appli-

cation.
(B) The outstanding balances of

loans, including the used portion of an
approved line of credit, extended to or
endorsed, cosigned or guaranteed by
the official.

(C) The total unused portion of ap-
proved lines of credit extended to or
endorsed, cosigned or guaranteed by
the official.

(ii) From the above total subtract:
(A) The amount of shares pledged by

the official on loans or lines of credit
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extended to or endorsed, cosigned or
guaranteed by the official.

(B) The amount of shares to be
pledged by the official on the loan or
line of credit applied for.

(5) Nonpreferential treatment. The
rates, terms and conditions on any
loan or line of credit either made to, or
endorsed or guaranteed by—

(i) An official,
(ii) An immediate family member of

an official, or
(iii) Any individual having a common

ownership, investment or other pecu-
niary interest in a business enterprise
with an official or with an immediate
family member of an official,
shall not be more favorable than the
rates, terms and conditions for com-
parable loans or lines of credit to other
credit union members. ‘‘Immediate
family member’’ means a spouse or
other family member living in the
same household.

(e) Insured, guaranteed and advance
commitment loans. A loan secured by the
insurance or guarantee of, or with an
advance commitment to purchase the
loan by, the Federal Government, a
State government, or any agency of ei-
ther, may be made for the maturity
and under the terms and conditions, in-
cluding rate of interest, specified in
the law, regulations or program under
which the insurance, guarantee or com-
mitment is provided.

(f) 20-year loans. Notwithstanding the
general 12-year maturity limit on loans
to members, a Federal credit union
may make loans with maturities of up
to 20 years in the case of:

(1) A loan to finance the purchase of
a mobile home if the mobile home will
be used as the member-borrower’s resi-
dence and the loan is secured by a first
lien on the mobile home,

(2) A second mortgage loan (or a non-
purchase money first mortgage loan in
the case of a residence on which there
is no existing first mortgage) if the
loan is secured by a residential dwell-
ing which is the residence of the mem-
ber-borrower, and

(3) A loan to finance the repair, alter-
ation, or improvement of a residential
dwelling which is the residence of the
member-borrower.

(g) Long-term mortgage loans—(1) Au-
thority. A Federal credit union may

make residential real estate loans to
members, with maturities of up to 40
years, or such longer period as may be
permitted by the NCUA Board on a
case-by-case basis, subject to the con-
ditions of this paragraph.

(2) Statutory limits. The loan shall be
made on a one to four family dwelling
that is or will be the principal resi-
dence of the member-borrower and the
loan shall be secured by a perfected
first lien in favor of the credit union on
such dwelling (or a perfected first secu-
rity interest in the case of either a res-
idential cooperative or a leasehold or
ground rent estate).

(3) Loan application. The loan applica-
tion shall be a completed standard Fed-
eral Housing Administration, Veterans
Administration, Federal Home Loan
Mortgage Corporation, Federal Na-
tional Mortgage Association or Federal
Home Loan Mortgage Corporation/Fed-
eral National Mortgage Association ap-
plication form. In lieu of use of a
standard application the Federal credit
union may have a current attorney’s
opinion on file stating that the forms
in use meet the requirements of appli-
cable Federal, state and local laws.

(4) Security instrument and note. The
security instrument and note shall be
executed on the most current version
of the FHA, VA, FHLMC, FNMA, or
FHLMC/FNMA Uniform Instruments
for the jurisdiction in which the prop-
erty is located. No prepayment penalty
shall be allowed, although a Federal
credit union may require that any par-
tial prepayments be made on the date
monthly installments are due and be in
the amount of that part of one or more
monthly installments that would be
applicable to principal. In lieu of use of
a standard security instrument and
note, the Federal credit union may
have a current attorney’s opinion on
file stating that the security instru-
ment and note in use meet the require-
ments of applicable Federal, state and
local laws.

(5) First lien, territorial limits. The loan
shall be secured by a perfected first
lien or first security interest in favor
of the credit union supported by a
properly executed and recorded secu-
rity instrument. No loan shall be se-
cured by a residence located outside
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the United States of America, its terri-
tories and possessions, or the Common-
wealth of Puerto Rico.

(6) Due-on-sale clauses. (i) Except as
otherwise provided herein, the exercise
of a due-on-sale clause by a Federal
credit union is governed exclusively by
section 341 of Pub. L. 97–320 and by any
regulations issued by the Federal Home
Loan Bank Board implementing sec-
tion 341.

(ii) In the case of a contract involv-
ing a long-term (greater than twelve
years), fixed rate first mortgage loan
which was made or assumed, including
a transfer of the liened property sub-
ject to the loan, during the period be-
ginning on the date a State adopted a
constitutional provision or statute pro-
hibiting the exercise of due-on-sale
clauses, or the date on which the high-
est court of such state has rendered a
decision (or if the highest court has not
so decided, the date on which the next
highest court has rendered a decision
resulting in a final judgment if such
decision applies statewide) prohibiting
such exercise, and ending on October
15, 1982, a Federal credit union may ex-
ercise a due-on-sale clause in the case
of a transfer which occurs on or after
November 18, 1982, unless exercise of
the due-on-sale clause would be based
on any of the following:

(A) The creation of a lien or other en-
cumbrance subordinate to the lender’s
security instrument which does not re-
late to a transfer of rights of occu-
pancy in the property;

(B) The creation of a purchase money
security interest for household appli-
ances;

(C) A transfer by devise, descent, or
operation of law on the death of a joint
tenant or tenant by the entirety;

(D) The granting of a leasehold inter-
est of 3 years or less not containing an
option to purchase;

(E) A transfer to a relative resulting
from the death of a borrower;

(F) A transfer where the spouse or
children of the borrower become an
owner of the property;

(G) A transfer resulting from a decree
of a dissolution of marriage, a legal
separation agreement, or from an inci-
dental property settlement agreement,
by which the spouse of the borrower be-
comes an owner of the property;

(H) A transfer into an inter vivos
trust in which the borrower is and re-
mains a beneficiary and which does not
relate to a transfer of rights of occu-
pancy in the property; or

(I) Any other transfer or disposition
described in regulations promulgated
by the Federal Home Loan Bank Board.

(7) Assumption of real estate loans by
nonmembers. A Federal credit union
may permit a nonmember to assume a
member’s mortgage loan in conjunc-
tion with the nonmember’s purchase of
the member’s principal residence, pro-
vided that the nonmember assumes
only the remaining unpaid balance of
the loan, the terms of the loan remain
unchanged, and there is no extension of
the original maturity date specified in
the loan agreement with the member.
An assumption is impermissible if the
original loan was made with the intent
of having a nonmember assume the
loan.

(h) [Reserved]
(i) Put option purchases in managing

increased interest-rate risk for real estate
loans produced for sale on the secondary
market—

(1) Definitions. For purposes of this
§ 701.21(i): (i) Financial options contract
means an agreement to make or take
delivery of a standardized financial in-
strument upon demand by the holder of
the contract at any time prior to the
expiration date specified in the agree-
ment, under terms and conditions es-
tablished either by:

(A) A contract market designated for
trading such contracts by the Com-
modity Futures Trading Commission,
or

(B) By a Federal credit union and a
primary dealer in Government securi-
ties that are counterparties in an over-
the-counter transaction.

(ii) FHLMC security means obliga-
tions or other securities which are or
ever have been sold by the Federal
Home Loan Mortgage Corporation pur-
suant to section 305 or 306 of the Fed-
eral Home Loan Mortgage Corporation
Act (12 U.S.C. 1454 and 1455).

(iii) FNMA security means an obliga-
tion, participation, or any instrument
of or issued by, or fully guaranteed as
to principal and interest by, the Fed-
eral National Mortgage Association.
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(iv) GNMA security means an obliga-
tion, participation, or any instrument
of or issued by, or fully guaranteed as
to principal and interest by, the Gov-
ernment National Mortgage Associa-
tion.

(v) Long position means the holding of
a financial options contract with the
option to make or take delivery of a fi-
nancial instrument.

(vi) Primary dealer in Government secu-
rities means:

(A) A member of the Association of
Primary Dealers in United States Gov-
ernment Securities; or

(B) Any parent, subsidiary, or affili-
ated entity of such primary dealer
where the member guarantees (to the
satisfaction of the FCU’s board of di-
rectors) over-the-counter sales of fi-
nancial options contracts by the par-
ent, subsidiary, or affiliated entity to a
Federal credit union.

(vii) Put means a financial options
contract which entitles the holder to
sell, entirely at the holder’s option, a
specified quantity of a security at a
specified price at any time until the
stated expiration date of the contract.

(2) Permitted options transactions. A
Federal credit union may, to manage
risk of loss through a decrease in value
of its commitments to originate real
estate loans at specified interest rates,
enter into long put positions on GNMA,
FNMA, and FHLMC securities:

(i) If the real estate loans are to be
sold on the secondary market within
ninety (90) days of closing;

(ii) If the positions are entered into:
(A) Through a contract market des-

ignated by the Commodity Futures
Trading Commission for trading such
contracts, or

(B) With a primary dealer in Govern-
ment securities;

(iii) If the positions are entered into
pursuant to written policies and proce-
dures which are approved by the Fed-
eral credit union’s board of directors,
and include, at a minimum:

(A) The Federal credit union’s strat-
egy in using financial options con-
tracts and its analysis of how the strat-
egy will reduce sensitivity to changes
in price or interest rates in its commit-
ments to originate real estate loans at
specified interest rates;

(B) A list of brokers or other inter-
mediaries through which positions may
be entered into;

(C) Quantitative limits (e.g., position
and stop loss limits) on the use of fi-
nancial options contracts;

(D) Identification of the persons in-
volved in financial options contract
transactions, including a description of
these persons’ qualifications, duties,
and limits of authority, and descrip-
tion of the procedures for segregating
these persons’ duties,

(E) A requirement for written reports
for review by the Federal credit union’s
board of directors at its monthly meet-
ings, or by a committee appointed by
the board on a monthly basis, of:

(1) The type, amount, expiration
date, correlation, cost of, and current
or projected income or loss from each
position closed since the last board re-
view, each position currently open and
current gains or losses from such posi-
tions, and each position planned to be
entered into prior to the next board re-
view;

(2) Compliance with limits estab-
lished on the policies and procedures;
and

(3) The extent to which the positions
described contributed to reduction of
sensitivity to changes in prices or in-
terest rates in the Federal credit
union’s commitments to originate real
estate loans at a specified interest
rate; and

(iv) If the Federal credit union has
received written permission from the
appropriate NCUA Regional Director to
engage in financial options contracts
transactions in accordance with this
§ 701.21(i) and its policies and proce-
dures as written.

(3) Recordkeeping and reporting. (i)
The reports described in
§ 701.21(i)(2)(iii)(E) for each month must
be submitted to the appropriate NCUA
Regional Office by the end of the fol-
lowing month. This monthly reporting
requirement may be waived by the ap-
propriate NCUA Regional Director on a
case-by-case basis for those Federal
credit unions with a proven record of
responsible use of permitted financial
options contracts.

(ii) The records described in
§ 701.21(i)(2)(iii)(E) must be retained for
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two years from the date the financial
options contracts are closed.

(4) Accounting. A Federal credit union
must account for financial options con-
tracts transactions:

(i) In accordance with standards es-
tablished by the NCUA Board in the
Accounting Manual for Federal Credit
Unions, available from NCUA, Admin-
istrative Office, 1776 G St. NW., Wash-
ington, DC 20456, or such other instruc-
tion as may be deemed appropriate; or

(ii) To the extent not inconsistent
with NCUA Board instruction, in ac-
cordance with generally accepted ac-
counting standards or principles.

[49 FR 30685, Aug. 1, 1984, as amended at 52
FR 12368, Apr. 16, 1987; 54 FR 18472, May 1,
1989; 54 FR 43278, Oct. 24, 1989; 55 FR 30207,
July 25, 1990; 56 FR 37831, Aug. 9, 1991; 56 FR
48425, Sept. 25, 1991; 57 FR 42488, Sept. 15,
1992; 58 FR 40043, July 27, 1993; 59 FR 39425,
Aug. 3, 1994; 60 FR 51889, Oct. 4, 1995; 60 FR
58504, Nov. 28, 1995; 60 FR 63613, Dec. 12, 1995;
61 FR 4215, Feb. 5, 1996; 61 FR 68128, Dec. 27,
1996; 62 FR 40930, July 31, 1997; 63 FR 51799,
Sept. 29, 1998; 63 FR 71214, Dec. 24, 1998; 64 FR
5929, Feb. 8, 1999; 64 FR 57365, Oct. 25, 1999]

§ 701.22 Loan participation.
(a) For purposes of this section:
(1) Participation loan means a loan

where one or more eligible organiza-
tions participates pursuant to a writ-
ten agreement with the originating
lender.

(2) Eligible organizations means a cred-
it union, credit union organization, or
financial organization.

(3) Credit union means any Federal or
State chartered credit union.

(4) Credit union organization means
any organization as determined by the
Board, established primarily to serve
the daily operational needs of its mem-
ber credit unions. The term does not
include trade associations, membership
organizations principally composed of
credit unions, or corporations or other
businesses which principally provide
services to credit union members as op-
posed to corporations or businesses
whose business relates to the daily in-
house operation of credit unions.

(5) Financial organization means any
federally chartered or federally insured
financial institution.

(6) Originating lender means the par-
ticipant with which the member con-
tracts.

(b) Subject to the provisions of this
section any Federal credit union may
participate in making loans with eligi-
ble organizations within the limita-
tions of the board of director’s written
participation loan policies, Provided:

(1) No Federal credit union shall ob-
tain an interest in a participation loan
if the sum of that interest and any
(other) indebtedness owing to the Fed-
eral credit union by the borrower ex-
ceeds 10 per centum of the Federal
credit union’s unimpaired capital and
surplus;

(2) A written master participation
agreement shall be properly executed,
acted upon by the Federal credit
union’s board of directors, or if the
board has so delegated in its policy, the
investment committee or senior man-
agement official(s) and retained in the
Federal credit union’s office. The mas-
ter agreement shall include provisions
for identifying, either through a docu-
ment which is incorporated by ref-
erence into the master agreement or
directly in the master agreement, the
participation loan or loans prior to
their sale; and

(3) A Federal credit union may sell to
or purchase from any participant the
servicing of any loan in which it owns
a participation interest.

(c) An originating lender which is a
Federal credit union shall:

(1) Originate loans only to its mem-
bers;

(2) Retain an interest of at least 10
per centum of the face amount of each
loan;

(3) Retain the original or copies of
the loan documents; and

(4) Require the credit committee or
loan officer to use the same under-
writing standards for participation
loans used for loans that are not being
sold in a participation agreement un-
less there is a participation agreement
in place prior to the disbursement of
the loan. Where a participation agree-
ment is in place prior to disbursement,
either the credit union’s loan policies
or the participation agreement shall
address any variance from non-partici-
pation loan underwriting standards.

(d) A participant Federal credit
union that is not an originating lender
shall:
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(1) Participate only in loans it is em-
powered to grant, having a participa-
tion policy in place which sets forth
the loan underwriting standards prior
to entering into a participation agree-
ment;

(2) Participate in participation loans
only if made to its own members or
members of another participating cred-
it union;

(3) Retain the original or a copy of
the written participation loan agree-
ment and a schedule of the loans cov-
ered by the agreement; and

(4) Obtain the approval of the board
of directors or investment committee
of the disbursement of proceeds to the
originating lender.

[43 FR 51610, Nov. 6, 1978, as amended at 46
FR 38680, July 29, 1981; 46 FR 43830, Sept. 1,
1981; 47 FR 1371, Jan. 13, 1982; 47 FR 54428,
Dec. 3, 1982. Redesignated and amended at 49
FR 30688, Aug. 1, 1984; 60 FR 58204, Nov. 27,
1995]

§ 701.23 Purchase, sale, and pledge of
eligible obligations.

(a) For purposes of this section:
(1) Eligible obligation means a loan or

group of loans.
(2) Student loan means a loan granted

to finance the borrower’s attendance at
an institution of higher education or at
a vocational school, which is secured
by and on which payment of the out-
standing principal and interest has
been deferred in accordance with the
insurance or guarantee of the Federal
Government, of a State government, or
any agency of either.

(b) Purchase. (1) A Federal credit
union may purchase, in whole or in
part, within the limitations of the
board of directors’ written purchase
policies:

(i) Eligible obligations of its mem-
bers, from any source, if either: (A)
They are loans it is empowered to
grant or (B) they are refinanced with
the consent of the borrowers, within 60
days after they are purchased, so that
they are loans it is empowered to
grant;

(ii) Eligible obligations of a liqui-
dating credit union’s individual mem-
bers, from the liquidating credit union;

(iii) Student loans, from any source,
if the purchaser is granting student
loans on an ongoing basis and if the

purchase will facilitate the purchasing
credit union’s packaging of a pool of
such loans to be sold or pledged on the
secondary market; and

(iv) Real estate-secured loans, from
any source, if the purchaser is granting
real estate-secured loans pursuant to
§ 701.21 on an ongoing basis and if the
purchase will facilitate the purchasing
credit union’s packaging of a pool of
such loans to be sold or pledged on the
secondary mortage market. A pool
must include a substantial portion of
the credit union’s members’ loans and
must be sold promptly.

(2) A Federal credit union may make
purchases in accordance with this para-
graph (b), provided:

(i) The board of directors or invest-
ment committee approves the pur-
chase;

(ii) A written agreement and a sched-
ule of the eligible obligations covered
by the agreement are retained in the
purchasers office; and

(iii) For purchases under paragraph
(b)(1)(ii) of this section, any advance
written approval required by § 741.8 of
this chapter is obtained before con-
summation of such purchase.

(3) The aggregate of the unpaid bal-
ance of eligible obligations purchased
under paragraph (b) of this section
shall not exceed 5 percent of the
unimpaired capital and surplus of the
purchaser. The following can be
exculded in calculating this 5 percent
limitation:

(i) Student loans purchased in ac-
cordance with paragraph (b)(1)(iii) of
this section;

(ii) Real estate loans purchased in ac-
cordance with paragraph (b)(1)(iv) of
this section;

(iii) Eligible obligations purchased in
accordance with paragraph (b)(1)(i) of
this section that are refinanced by the
purchaser so that it is a loan it is em-
powered to grant;

(iv) An indirect lending or indirect
leasing arrangement that is classified
as a loan and not the purchase of an el-
igible obligation because the Federal
credit union makes the final under-
writing decision and the sales or lease
contract is assigned to the Federal
credit union very soon after it is signed
by the member and the dealer or leas-
ing company.
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(c) Sale. A Federal credit union may
sell, in whole or in part, to any source,
eligible obligations of its members, eli-
gible obligations purchased in accord-
ance with paragraph (b)(1)(ii) of this
section, student loans purchased in ac-
cordance with paragraph (b)(1)(iii) of
this section, and real estate loans pur-
chased in accordance with paragraph
(b)(1)(iv) of this section, within the
limitations of the board of directors’
written sale policies, Provided:

(1) The board of directors or invest-
ment committee approves the sale; and

(2) A written agreement and a sched-
ule of the eligible obligations covered
by the agreement are retained in the
seller’s office.

(d) Pledge. (1) A Federal credit union
may pledge, in whole or in part, to any
source, eligible obligations of its mem-
bers, eligible obligations purchased in
accordance with paragraph (b)(1)(ii) of
this section, student loans purchased
in accordance with paragraph (b)(1)(iii)
of this section, and real estate loans
purchased in accordance with para-
graph (b)(1)(iv) of this section, within
the limitations of the board of direc-
tors’ written pledge policies, Provided:

(i) The board of directors or invest-
ment committee approves the pledge;

(ii) Copies of the original loan docu-
ments are retained; and

(iii) A written agreement covering
the pledging arrangement is retained
in the office of the credit union that
pledges the eligible obligations.

(2) The pledge agreement shall iden-
tify the eligible obligations covered by
the agreement.

(e) Servicing. A Federal credit union
may agree to service any eligible obli-
gation it purchases or sells in whole or
in part.

(f) 10 Percent limitation. The total in-
debtedness owing to any Federal credit
union by any person, inclusive of re-
tained and reacquired interests, shall
not exceed 10 percent of its unimpaired
capital and surplus.

[44 FR 27071, May 9, 1979, as amended at 46
FR 38680, July 29, 1981. Redesignated at 49 FR
30688, Aug. 1, 1984, and amended at 53 FR 4844,
Feb. 18, 1988; 56 FR 15036, Apr. 15, 1991; 56 FR
35811, July 29, 1991; 60 FR 58504, Nov. 28, 1995;
63 FR 70998, Dec. 23, 1998]

§ 701.24 Refund of interest.

(a) The board of directors of a Fed-
eral credit union may authorize an in-
terest refund to members who paid in-
terest to the credit union during any
dividend period and who are members
of record at the close of business on the
last day of such dividend period. Inter-
est refunds may be made for a dividend
period only if dividends on share ac-
counts have been declared and paid for
that period.

(b) The amount of interest refund to
each member shall be determined as a
percentage of the interest paid by the
member. Such percentage may vary ac-
cording to the type of extension of
credit and the interest rate charged.

(c) The board of directors may ex-
clude from an interest refund:

(1) A particular type of extension of
credit;

(2) Any extension of credit made at a
particular interest rate; and

(3) Any extension of credit that is
presently delinquent or has been delin-
quent within the period for which the
refund is being made.

[53 FR 19747, May 31, 1988]

§ 701.25 Charitable contributions and
donations.

(a) A federal credit union may make
charitable contributions and/or donate
funds to recipients not organized for
profit that are located in or conduct
activities in a community in which the
federal credit union has a place of busi-
ness or to organizations that are tax
exempt organizations under Section
501(c)(3) of the Internal Revenue Code
and operate primarily to promote and
develop credit unions.

(b) The board of directors must ap-
prove charitable contributions and/or
donations, and the approval must be
based on a determination by the board
of directors that the contributions and/
or donations are in the best interests of
the federal credit union and are reason-
able given the size and financial condi-
tion of the federal credit union. The
board of directors, if it chooses, may
establish a budget for charitable con-
tributions and/or donations and au-
thorize appropriate officials of the fed-
eral credit union to select recipients
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and disburse budgeted funds among
those recipients.

[64 FR 19443, Apr. 21, 1999]

§ 701.26 Credit union service con-
tracts.

A Federal credit union may act as a
representative of and enter into a con-
tractual agreement with one or more
credit unions or other organizations for
the purpose of sharing, utilizing, rent-
ing, leasing, purchasing, selling, and/or
joint ownership of fixed assets or en-
gaging in activities and/or services
which relate to the daily operations of
credit unions. Agreements must be in
writing, and shall advise all parties
subject to the agreement that the
goods and services provided shall be
subject to examination by the NCUA
Board to the extent permitted by law.

[47 FR 30462, July 14, 1982, as amended at 63
FR 10756, Mar. 5, 1998]

§§ 701.27–701.30 [Reserved]

§ 701.31 Nondiscrimination require-
ments.

(a) Definitions. As used in this part,
the term:

(1) Application carries the meaning of
that term as defined in 12 CFR 202.2(f)
(Regulation B), which is as follows:

An oral or written request for an extension
of credit that is made in accordance with
procedures established by a creditor for the
type of credit requested;

(2) Dwelling carries the meaning of
that term as defined in 42 U.S.C. 3602(b)
(Fair Housing Act), which is as follows:
‘‘Any building, structure, or portion
thereof which is occupied as, or de-
signed or intended for occupancy as, a
residence by one or more families, and
any vacant land which is offered for
sale or lease for the construction or lo-
cation thereon of any building, struc-
ture, or portion thereof’’; and

(3) Real estate-related loan means any
loan for which application is made to
finance or refinance the purchase, con-
struction, improvement, repair, or
maintenance of a dwelling.

(b) Nondiscrimination in Lending. (1) A
Federal credit union may not deny a
real estate-related loan, nor may it dis-
criminate in setting or exercising its
rights pursuant to the terms or condi-
tions of such a loan, nor may it dis-

courage an application for such a loan,
on the basis of the race, color, national
origin, religion, sex, handicap, or fa-
milial status (having children under
the age of 18) of:

(i) Any applicant or joint applicant;
(ii) Any person associated, in connec-

tion with a real estate-related loan ap-
plication, with an applicant or joint
applicant;

(iii) The present or prospective own-
ers, lessees, tenants, or occupants of
the dwelling for which a real estate-re-
lated loan is requested;

(iv) The present or prospective own-
ers, lessees, tenants, or occupants of
other dwellings in the vicinity of the
dwelling for which a real estate-related
loan is requested.

(2) With regard to a real estate-re-
lated loan, a Federal credit union may
not consider a lending criterion or ex-
ercise a lending policy which has the
effect of discriminating on the basis of
race, color, national origin, religion,
sex, handicap, or familial status (hav-
ing children under the age of 18).
Guidelines concerning possible excep-
tions to this provision appear in para-
graph (e)(1) of this section.

(3) Consideration of any of the fol-
lowing factors in connection with a
real estate-related loan is not nec-
essary to a Federal credit union’s busi-
ness, generally has a discriminatory ef-
fect, and is therefore prohibited:

(i) The age or location of the dwell-
ing;

(ii) Zip code of the applicant’s cur-
rent residence;

(iii) Previous home ownership;
(iv) The age or location of dwellings

in the neighborhood of the dwelling;
(v) The income level of residents in

the neighborhood of the dwelling.

Guidelines concerning possible excep-
tions to this provision appear in para-
graph (e)(2) of this section.

(c) Nondiscrimination in appraisals. (1)
A Federal credit union may not rely
upon an appraisal of a dwelling if it
knows or should know that the ap-
praisal is based upon consideration of
the race, color, national origin, reli-
gion, sex, handicap, or familial status
(having children under the age of 18) of:

(i) Any applicant or joint applicant;
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(ii) Any person associated, in connec-
tion with a real estate-related loan ap-
plication, with an applicant or joint
applicant;

(iii) The present or prospective own-
ers, lessees, tenants, or occupants of
the dwelling for which a real estate-re-
lated loan is requested;

(iv) The present or prospective own-
ers, lessees, tenants, or occupants of
other dwellings in the vicinity of the
dwelling for which a real estate-related
loan is requested.

(2) With respect to a real-estate re-
lated loan, a Federal credit union may
not rely upon an appraisal of a dwell-
ing if it knows or should know that the
appraisal is based upon consideration
of a criterion which has the effect of
discriminating on the basis of race,
color, national origin, religion, sex,
handicap, or familial status (having
children under the age of 18). Guide-
lines concerning possible exceptions to
this provision appear in paragraph
(e)(1) of this section.

(3) A Federal credit union may not
rely upon an appraisal that it knows or
should know is based upon consider-
ation of any of the following criteria,
for such criteria generally have a dis-
criminatory effect, and are not nec-
essary to a Federal credit union’s busi-
ness:

(i) The age or location of the dwell-
ing;

(ii) The age or location of dwellings
in the neighborhood of the dwelling;

(iii) The income level of the residents
in the neighborhood of the dwelling.

(4) Notwithstanding paragraph (c)(3)
of this section, it is recognized that
there may be factors concerning loca-
tion of the dwelling which can be prop-
erly considered in an appraisal. If any
such factor(s) is relied upon, it must be
specifically documented in the ap-
praisal, accompanied by a brief state-
ment demonstrating the necessity of
using such factor(s). Guidelines con-
cerning the consideration of location
factors appear in paragraph (e)(3) of
this section.

(5) Each Federal credit union shall
make available, to any requesting
member/applicant, a copy of the ap-
praisal used in connection with that
member’s real estate-related loan ap-
plication. The appraisal shall be avail-

able for a period of 25 months after the
applicant has received notice from the
Federal credit union of the action
taken by the Federal credit union on
the real estate-related loan applica-
tion.

(d) Nondiscrimination in advertising—
(1) Advertising notice of nondiscrimina-
tion compliance. (i) No Federal credit
union may directly or indirectly en-
gage in any form of advertising of real
estate-related loans which implies or
suggests that the Federal credit union
discriminates in violation of the provi-
sions of the Fair Housing Act or of this
section. Advertisements of such loans
shall include a facsimile of the fol-
lowing:

(ii) Advertisements of real estate-re-
lated loans which are broadcast on the
radio shall contain the following state-
ment:

The (insert name) Federal Credit Union is
an equal housing lender.

(2) Lobby notice of nondiscrimination
compliance. Every Federal credit union
which engages in real estate-related
lending shall conspicuously display in
the public lobby of such credit union
and in the public area of each office
where such loans are made, in a man-
ner so as to be clearly visible to the
general public entering such lobby or
area, a notice that incorporates a fac-
simile of the logotype and notice ap-
pearing in paragraph (d)(3) of this sec-
tion. Posters containing this notice
and logotype may be obtained from the
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Regional Offices of the National Credit
Union Administration.

(3) Logotype and notice of non-
discrimination compliance. The logotype

and text of the notice required in para-
graph (d)(2) of this section shall be as
follows:
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(e) Guidelines. (1) Compliance with
the Fair Housing Act is achieved when
each loan applicant’s creditworthiness
is evaluated on an individual basis,
without presuming that the applicant
has certain characteristics of a group.
If certain lending policies or proce-
dures do presume group characteris-
tics, they may violate the Fair Housing
Act, even though the characteristics
are not based upon race, color, sex, na-
tional origin, religion, handicap, or fa-
milial status. Such a violation occurs
when otherwise facially nondiscrim-
inatory lending procedures (either gen-
eral lending policies or specific criteria
used in reviewing loan applications)
have the effect of making real estate-
related loans unavailable or less avail-
able on the basis of race, color, sex, na-
tional origin, religion, handicap, or fa-
milial status. Note, however, that a
policy or criterion which has a dis-
criminatory effect is not a violation of
the Fair Housing Act if its use achieves
a legitimate business necessity which
cannot be achieved by using less dis-
criminatory standards. It is also im-
portant to note that the Equal Credit
Opportunity Act and Regulation B pro-
hibit discrimination, either per se or in
effect, on the basis of the applicant’s
age, marital status, receipt of public
assistance, or the exercise of any rights
under the Consumer Credit Protection
Act.

(2) Paragraph (b)(3) of this section
prohibits consideration of certain fac-
tors because of their likely discrimina-
tory effect and because they are not
necessary to make sound real estate-
related loans. For purposes of clarifica-
tion, the prohibited use of location fac-
tors in this section is intended to pre-
vent abandonment of areas in which a
Federal credit union’s members live or
want to live. It is not intended to re-
quire loans in those areas that are geo-
graphically remote from the FCU’s
main or branch offices or that con-
travene the parameters of a Federal
credit union’s charter. Further, this
prohibition does not preclude requiring
a borrower to obtain flood insurance
protection pursuant to the National
Flood Insurance Act and part 760 of
NCUA’s Rules and Regulations, nor
does it preclude involvement with Fed-
eral or state housing insurance pro-

grams which provide for lower interest
rates for the purchase of homes in cer-
tain urban or rural areas. Also, the le-
gitimate use of location factors in an
appraisal does not constitute a viola-
tion of the provision of paragraph (b)(3)
of this section, which prohibits consid-
eration of location of the dwelling. Fi-
nally, the prohibited use of prior home
ownership does not preclude a Federal
credit union from considering an appli-
cant’s payment history on a loan which
was made to obtain a home. Such ac-
tion entails consideration of the pay-
ment record on a previous loan in de-
termining creditworthiness; it does not
entail consideration of prior home own-
ership.

(3)(i) Paragraph (c)(3) of this section
prohibits consideration of the age or
location of a dwelling in a real estate-
related loan appraisal. These restric-
tions are intended to prohibit the use
of unfounded or unsubstantiated as-
sumptions regarding the effect upon
loan risk of the age of a dwelling or the
physical or economic characteristics of
an area. Appraisals should be based on
the present market value of the prop-
erty offered as security (including con-
sideration of specific improvements to
be made by the borrower) and the like-
lihood that the property will retain an
adequate value over the term of the
loan.

(ii) The term ‘‘age of the dwelling’’
does not encompass structural sound-
ness. In addition, the age of the dwell-
ing may be used by an appraiser as a
basis for conducting further inspec-
tions of certain structural aspects of
the dwelling. Paragraph (c)(3) of this
section does, however, prohibit an un-
substantiated determination that a
house over X years in age is not struc-
turally sound.

(iii) With respect to location factors,
paragraph (c)(4) of this section recog-
nizes that there may be location fac-
tors which may be considered in an ap-
praisal, and requires that the use of
any such factors be specifically docu-
mented in the appraisal. These factors
will most often be those location fac-
tors which may negatively affect the
short range future value (up to 3–5
years) of a property. Factors which in
some cases may cause the market
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value of a property to decline are re-
cent zoning changes or a significant
number of abandoned homes in the im-
mediate vicinity of the property. How-
ever, not all zoning changes will cause
a decline in property values, and prox-
imity to abandoned buildings may not
affect the market value of a property
because the cause of abandonment is
unrelated to high risk. Proper consid-
erations include the condition and util-
ity of the improvement and various
physical factors such as street condi-
tions, amenities such as parks and
recreation areas, availability of public
utilities and municipal services, and
exposure to flooding and land faults.

[54 FR 46223, Nov. 2, 1989, as amended at 59
FR 36041, July 15, 1994]

§ 701.32 Payment on shares by public
units and nonmembers.

(a) Authority. A Federal credit union
may, to the extent permitted under
Section 107(6) of the Act and this sec-
tion, receive payments on shares, (reg-
ular shares, share certificates, and
share draft accounts) from public units
and political subdivisions thereof (as
those terms are defined in § 745.1) and
nonmember credit unions, and to the
extent permitted under the Act, this
section and § 701.34, receive payments
on shares (regular shares, share certifi-
cates, and share draft accounts) from
other nonmembers.

(b) Limitations. (1) Unless a greater
amount has been approved by the Re-
gional Director, the maximum amount
of all public unit and nonmember
shares shall not, at any given time, ex-
ceed 20% of the total shares of the fed-
eral credit union or $1.5 million, which-
ever is greater.

(2) Before accepting any public unit
or nonmember shares in excess of 20%
of total shares, the board of directors
must adopt a specific written plan con-
cerning the intended use of these
shares and forward a copy of the plan
to the Regional Director. The plan
must include:

(i) A statement of the credit union’s
needs, sources and intended uses of
public unit and nonmember shares;

(ii) Provision for matching matu-
rities of public unit and nonmember
shares with corresponding assets, or
justification for any mismatch; and

(iii) Provision for adequate income
spread between public unit and non-
member shares and corresponding as-
sets.

(3) A federal credit union seeking an
exemption from the limits of para-
graph (b)(1) of this section must submit
to the Regional Director a written re-
quest including:

(i) The new maximum level of public
unit and nonmember shares requested,
either as a dollar amount or a percent-
age of total shares;

(ii) The current plan adopted by the
credit union’s board of directors con-
cerning the use of new public unit and
nonmember shares;

(iii) A copy of the credit union’s lat-
est financial statement; and

(iv) A copy of the credit union’s loan
and investment policies.

(4) Where the financial condition and
management of the credit union are
sound and the credit union’s plan for
the funds is reasonable, there will be a
presumption in favor of granting the
request. When granted, exemptions will
normally be for a two-year period. The
Regional Director will provide a writ-
ten explanation for an exemption that
is granted for a lesser time period.

(5) The Regional Director will pro-
vide a written determination on an ex-
emption request within 30 calendar
days after receipt of the request. The 30
day period will not begin to run until
all necessary information has been sub-
mitted to the Regional Director. All
denials may be appealed to the NCUA
Board in a timely manner. Appeals
should be submitted through the Re-
gional Director.

(6) Upon expiration of an exemption,
nonmember shares currently in the
credit union in excess of the limits es-
tablished pursuant to (b)(1) of this sec-
tion will continue to be insured by the
National Credit Union Insurance Fund
within applicable limits. No new shares
in excess of the limits established pur-
suant to (b)(1) of this section shall be
accepted. Existing share certificates in
excess of the limits established pursu-
ant to (b)(1) of this section may remain
in the credit union only until matu-
rity.

(c) The limitations herein do not
apply to accounts maintained in ac-
cordance with § 701.37 (Treasury Tax
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and Loan Depositaries; Depositaries
and Financial Agents of the Govern-
ment) and matching funds required by
§ 705.7(b) (Community Development Re-
volving Loan Program for Credit
Unions). Once a loan granted pursuant
to part 705 is repaid, nonmember share
deposits accepted to meet the match-
ing requirement are subject to this sec-
tion.

[54 FR 31184, July 27, 1989, as amended at 54
FR 51384, Dec. 15, 1989; 55 FR 1794, Jan. 19,
1990; 58 FR 21645, Apr. 23, 1993; 59 FR 26102,
May 19, 1994; 61 FR 3790, Feb. 2, 1996]

§ 701.33 Reimbursement, insurance,
and indemnification of officials and
employees.

(a) Official. An official is a person who
is or was a member of the board of di-
rectors, credit committee or super-
visory committee, or other volunteer
committee established by the board of
directors.

(b) Compensation. (1) Only one board
officer, if any, may be compensated as
an officer of the board. The bylaws
must specify the officer to be com-
pensated, if any, as well as the specific
duties of each of the board officers. No
other official may receive compensa-
tion for performing the duties or re-
sponsibilities of the board or com-
mittee position to which the person
has been elected or appointed.

(2) For purposes of this section, the
term compensation specifically ex-
cludes:

(i) Payment (by reimbursement to an
official or direct credit union payment
to a third party) for reasonable and
proper costs incurred by an official in
carrying out the responsibilities of the
position to which that person has been
elected or appointed, if the payment is
determined by the board of directors to
be necessary or appropriate in order to
carry out the official business of the
credit union, and is in accordance with
written policies and procedures, includ-
ing documentation requirements, es-
tablished by the board of directors.
Such payments may include the pay-
ment of travel costs for officials and
one immediate family member per offi-
cial;

(ii) Provision of reasonable health,
accident and related types of personal
insurance protection, supplied for offi-

cials at the expense of the credit union:
Provided, that such insurance protec-
tion must exclude life insurance; must
be limited to areas of risk, including
accidental death and dismemberment,
to which the official is exposed by rea-
son of carrying out the duties or re-
sponsibilities of the official’s credit
union position; must cease imme-
diately upon the insured person’s leav-
ing office, without providing residual
benefits other than from pending
claims, if any; and

(iii) Indemnification and related in-
surance consistent with paragraph (c)
of this section.

(c) Indemnification. (1) A Federal cred-
it union may indemnify its officials
and current and former employees for
expenses reasonably incurred in con-
nection with judicial or administrative
proceedings to which they are or may
become parties by reason of the per-
formance of their official duties.

(2) Indemnification shall be con-
sistent either with the standards appli-
cable to credit unions generally in the
state in which the principal or home
office of the credit union is located, or
with the relevant provisions of the
Model Business Corporation Act. A
Federal credit union that elects to pro-
vide indemnification shall specify
whether it will follow the relevant
state law or the Model Business Cor-
poration Act. Indemnification and the
method of indemnification may be pro-
vided for by charter or bylaw amend-
ment, contract or board resolution,
consistent with the procedural require-
ments of the applicable state law or
the Model Business Corporation Act, as
specified. A charter or bylaw amend-
ment must be approved by the National
Credit Union Administration.

(3) A Federal credit union may pur-
chase and maintain insurance on behalf
of its officials and employees against
any liability asserted against them and
expenses incurred by them in their offi-
cial capacities and arising out of the
performance of their official duties to
the extent such insurance is permitted
by the applicable state law or the
Model Business Corporation Act.

[53 FR 29642, Aug. 8, 1988, as amended at 57
FR 54503, Nov. 19, 1992]
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§ 701.34 Designation of low-income sta-
tus; receipt of secondary capital ac-
counts by low-income designated
credit unions.

(a) Designation of low-income status.
(1) Section 107(6) of the Federal Credit
Union Act (12 U.S.C. 1757(6)) authorizes
federal credit unions serving predomi-
nantly low-income members to receive
shares, share drafts and share certifi-
cates from nonmembers. In order to
utilize this authority, a federal credit
union must receive a low-income des-
ignation from its Regional Director.
The designation may be removed by
the Regional Director upon notice to
the federal credit union if the defini-
tions set forth in paragraphs (a) (2) and
(3) of this section are no longer met.
Removals may be appealed to the
NCUA Board within 60 days. Appeals
should be submitted through the Re-
gional Director.

(2) The term low-income members shall
mean those members who make less
than 80 percent of the average for all
wage earners as established by the Bu-
reau of Labor Statistics or those mem-
bers whose annual household income
falls at or below 80 percent of the me-
dian household income for the nation
as established by the Census Bureau or
those members otherwise defined as
low-income members as determined by
order of the NCUA Board.

(i) In documenting its low-income
membership, a credit union that serves
a geographic area where a majority of
residents fall at or below the annual in-
come standard is presumed to be serv-
ing predominantly low-income mem-
bers. In applying the standards, Re-
gional Directors shall make allowances
for geographical areas with higher
costs of living. The following is the ex-
clusive list of geographic areas with
the differentials to be used:

Per-
cent

Hawaii ................................................. 40
Alaska ................................................. 36
Washington, DC .................................. 19
Boston ................................................. 17
San Diego ............................................ 15
Los Angeles ......................................... 14
New York ............................................ 13
San Francisco ..................................... 13
Seattle ................................................ 10
Chicago ............................................... 7

Per-
cent

Philadelphia ........................................ 7

(ii) The term low-income member also
includes those members who are en-
rolled as full-time or part-time stu-
dents in a college, university, high
school, or vocational school.

(3) The term predominantly is defined
as a simple majority.

(b) Receipt of secondary capital ac-
counts by low-income designated credit
unions. A Federal credit union having a
designation of low income status pur-
suant to paragraph (a) of this section
may offer secondary capital accounts
to nonnatural person members and
nonnatural person nonmembers on the
following conditions:

(1) Prior to offering secondary capital
accounts, the credit union shall adopt,
and forward to the appropriate NCUA
Regional Director, a written plan for
use of the funds in the secondary cap-
ital accounts and subsequent liquidity
needs to meet repayment requirements
upon maturity of the accounts.

(2) The secondary capital account
must be established as a uninsured sec-
ondary capital account or other form
of non-share account.

(3) The maturity of the secondary
capital account must be for a min-
imum of five years.

(4) The secondary capital account
must not be redeemable prior to matu-
rity.

(5) The secondary capital account
shall not be insured by the National
Credit Union Share Insurance Fund or
any governmental or private entity.

(6) The secondary capital account
holder’s claim against the credit union
must be subordinate to all other claims
including those of shareholders, credi-
tors and the National Credit Union
Share Insurance Fund.

(7) Funds deposited into the sec-
ondary capital account, including in-
terest accrued and paid into the sec-
ondary capital account, must be avail-
able to cover operating losses realized
by the credit union that exceed its net
available reserves and undivided earn-
ings (i.e., reserves and undivided earn-
ings exclusive of allowance accounts
for loan losses), and to the extent funds
are so used, the credit union shall
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under no circumstances restore or re-
plenish the account. The credit union
may, in lieu of paying interest into the
secondary capital account, pay interest
accrued on the secondary capital ac-
count directly to the investor or into a
separate account from which the sec-
ondary capital investor may make
withdrawals. Losses shall be distrib-
uted pro-rata among all secondary cap-
ital accounts held by the credit union
at the time the losses are realized.

(8) The secondary capital account
may not be pledged or provided by the
account-holder as security on a loan or
other obligation with the credit union
or any other party.

(9) In the event of merger or other
voluntary dissolution of the credit
union, other than merger into another
low-income designated credit union,
the secondary capital accounts will, to
the extent they are not needed to cover
losses at the time of merger or dissolu-
tion, be closed and paid out to the ac-
count-holder.

(10) A secondary capital account con-
tract agreement must be executed be-
tween an authorized representative of
the account holder and the credit
union accurately establishing the
terms and conditions of this section
and containing no provisions incon-
sistent therewith.

(11) A disclosure and acknowledg-
ment as set forth in the Appendix to
this section must be provided to and
executed by an authorized representa-
tive of the secondary capital account
holder at the time of entering into the
account agreement, and original copies
of the account agreement and the dis-
closure and acknowledgment must be
retained by the credit union for the
term of the agreement.

(c) Accounting treatment; weighted
value for purposes of recognizing capital
value of secondary capital accounts. (1) A
low-income designated credit union
that issues secondary capital accounts
pursuant to paragraph (b) of this sec-
tion shall record the funds on its bal-
ance sheet in an equity account enti-
tled ‘‘uninsured secondary capital ac-
count.’’ For such accounts with re-
maining maturities of less than five
years, the credit union shall reflect the
capital value of the accounts in its fi-

nancial statement in accordance with
the following scale:

(i) Four to less than five years re-
maining maturity—80 percent.

(ii) Three to less than four years re-
maining maturity—60 percent.

(iii) Two to less than three years re-
maining maturity—40 percent.

(iv) One to less than two years re-
maining maturity—20 percent.

(v) Less than one year remaining ma-
turity—0 percent.

(2) The credit union will reflect the
full amount of the secondary capital on
deposit in a footnote to its financial
statement.

APPENDIX TO § 701.34

Disclosures and acknowledgment in the
following form must be provided to any in-
vestor in secondary capital accounts in a
low-income designated credit union.

An original, signed copy must be retained
by the credit union.

DISCLOSURE AND ACKNOWLEDGMENT

I, llll (name of signatory), hereby ac-
knowledge and agree to the following in my
capacity as llll (official position or title)
of llll (name of institutional investor):

• llll (name of institutional investor)
has committed llll (amount of funds) to
a secondary capital account with llll
(name of credit union).

• The funds committed to the secondary
capital account are committed for a period
of ll years and are not redeemable prior to
llll.

• The secondary capital account is not a
share account and the funds committed to
the secondary capital account are not in-
sured by the National Credit Union Share In-
surance Fund or any other governmental or
private entity.

The funds committed to the secondary cap-
ital account and any interest paid into the
account may be used by lllll (name of
credit union) to cover any and all operating
losses that exceed the credit union’s reserves
and undivided earnings exclusive of allow-
ance accounts for loan losses, and in the
event the funds are so used llll (name of
credit union) will under no circumstances re-
store or replenish those funds to llll
(name of institutional investor).

By initialing below, llll (name of cred-
it union) llll and (name of institutional
investor) agree that accrued interest will be:
lll lll paid into and become part of

the secondary capital account;
lll lll paid directly to the investor;
lll lll paid into a separate account

from which the investor may make with-
drawals; or
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lll lll any combination of the above
provided the details are specified and
agreed to in writing.

• In the event of liquidation of llll
(name of credit union), the funds committed
to the secondary capital account shall be
subordinate to all other claims on the assets of
the credit union, including claims of member
shareholders, creditors and the National
Credit Union Share Insurance Fund.

llllllllllllllllllllllll
(signature)

llllllllllllllllllllllll
(official title)

[61 FR 3790, Feb. 2, 1996, as amended at 61 FR
50695, 50697, Sept. 27, 1996; 64 FR 72270, Dec.
27, 1999]

EFFECTIVE DATE NOTE: At 64 FR 72270, Dec.
27, 1999, § 701.34 was amended by revising
paragraph (b)(7) and the appendix to § 701.34
was amended by revising the second para-
graph of the next to the last bulleted portion
and adding a third paragraph to that portion,
effective Jan. 26, 2000. For the convenience of
the user, the superseded text is set forth as
follows:

§ 701.34 Designation of low-income status;
receipt of secondary capital accounts by
low-income designated credit unions.

* * * * *

(b) * * *
(7) Funds in the secondary capital account

(including both principal and interest) must
be available to cover operating losses real-
ized by the credit union that exceed its net
available reserves and undivided earnings
(i.e., reserves and undivided earnings exclu-
sive of allowance accounts for loan and in-
vestment losses), and to the extent funds are
so used, the credit union shall under no cir-
cumstances restore or replenish the account.
Losses shall be distributed pro-rata among
all secondary capital accounts held by the
credit union at the time the losses are real-
ized.

* * * * *

APPENDIX TO § 701.34

The funds committed to the secondary cap-
ital account and any interest paid to the ac-
count may be used by llll (name of cred-
it union) to cover any and all operating
losses that exceed the credit union’s net
available reserves and undivided earnings
(i.e., reserves and undivided earnings exclu-
sive of allowance accounts for loan and in-
vestment losses), and in the event the funds
are so used llll (name of credit union)
will under no circumstances restore or re-

plenish those funds to llll (organiza-
tion).

* * * * *

§ 701.35 Share, share draft, and share
certificate accounts.

(a) Federal credit unions may offer
share, share draft, and share certificate
accounts in accordance with section
107(6) of the Act (12 U.S.C. 1757(6)) and
the board of directors may declare divi-
dends on such accounts as provided in
section 117 of the Act (12 U.S.C. 1763).

(b) A Federal credit union shall accu-
rately represent the terms and condi-
tions of its share, share draft, and
share certificate accounts in all adver-
tising, disclosures, or agreements,
whether written or oral

(c) A Federal credit union may, con-
sistent with this section, parts 707 and
740 of this subchapter, other federal
law, and its contractual obligations,
determine the types of fees or charges
and other matters affecting the open-
ing, maintaining and closing of a share,
share draft or share certificate ac-
count. State laws regulating such ac-
tivities are not applicable to federal
credit unions.

(d) For purposes of this section,
‘‘state law’’ means the constitution,
statutes, regulations, and judicial deci-
sions of any state, the District of Co-
lumbia, the several territories and pos-
sessions of the United States, and the
Commonwealth of Puerto Rico.

[47 FR 17979, Apr. 27, 1982, as amended at 50
FR 4637, Feb. 1, 1985; 59 FR 50445, Sept. 27,
1993]

§ 701.36 FCU ownership of fixed assets.

(a) A Federal credit union’s owner-
ship in fixed assets shall be limited as
described in this chapter.

(b) Definitions—As used in this sec-
tion:

(1) Premises includes any office,
branch office, suboffice, service center,
parking lot, other facility, or real es-
tate where the credit union transacts
or will transact business.

(2) Furniture, Fixtures, and Equip-
ment includes all office furnishings, of-
fice machines, computer hardware and
software, automated terminals, heat-
ing and cooling equipment.

VerDate 13<MAR>2000 01:42 Mar 18, 2000 Jkt 190037 PO 00000 Frm 00316 Fmt 8010 Sfmt 8002 Y:\SGML\190037T.XXX pfrm09 PsN: 190037T



317

National Credit Union Administration § 701.36

(3) Fixed Assets means premises and
furniture, fixtures and equipment as
these terms are defined above.

(4) Investments in fixed assets means:
(i) Any investment in real property

(improved or unimproved) which is
being used or is intended to be used as
premises;

(ii) Any leasehold improvement on
premises;

(iii) The aggregate of all capital and
operating lease payments pursuant to
lease agreements for fixed assets;

(iv) Any investment in the bonds,
stock, debentures, or other obligations
of a partnership or corporation, includ-
ing any entity described in part 712,
holding any fixed assets used by the
Federal credit union and any loans to
such partnership or corporation; or

(v) Any investment in furniture, fix-
tures and equipment.

(5) Abandoned premises means former
Federal credit union premises from the
date of relocation to new quarters, and
property originally acquired for future
expansion for which such use is no
longer contemplated.

(6) Immediate family member means
a spouse or other family members liv-
ing in the same household.

(7) Shares mean all savings (regular
shares, share drafts, share certificates,
other savings) and retained earnings
means regular reserve, reserve for con-
tingencies, supplemental reserves, re-
serve for losses and undivided earnings.

(8) Senior management employee
means the credit union’s chief execu-
tive officer (typically this individual
holds the title of President or Treas-
urer/Manager), any assistant chief ex-
ecutive officers (e.g., Assistant Presi-
dent, Vice President or Assistant
Treasurer/Manager) and the chief fi-
nancial officer (Comptroller).

(c) Investment in fixed assets. (1) No
Federal credit union with $1,000,000 or
more in assets, without the prior ap-
proval of the Administration, shall in-
vest in fixed assets if the aggregate of
all such investments exceeds 5 percent
of shares and retained earnings.

(2) A Federal credit union shall sub-
mit such statement and reports as the
NCUA regional director may require in
support of any investment in fixed as-
sets in excess of the limit specified
above.

(3) If the Administration determines
that the proposal will not adversely af-
fect the credit union, an aggregate dol-
lar amount or percentage of assets will
be approved for investment in fixed as-
sets. Once such a limit has been ap-
proved, and unless otherwise specified
by the regional director, a Federal
credit union may make future acquisi-
tions of fixed assets, provided the ag-
gregate of all such future investments
in fixed assets does not exceed an addi-
tional 1 percent of the shares and re-
tained earnings of the credit union
over the amount approved.

(4) Federal credit unions shall submit
their requests to the NCUA regional of-
fice having jurisdiction over the geo-
graphical area in which the credit
union’s main office is located. The re-
gional office shall inform the request-
ing credit union, in writing, of the date
the request was received. If the credit
union does not receive notification of
the action taken on its request within
45 calendar days of the request was re-
ceived by the regional office, the credit
union may proceed with its proposed
investment in fixed assets.

(d) Premises. (1) When real property is
acquired for future expansion, at least
partial utilization should be accom-
plished within a reasonable period,
which shall not exceed 3 years unless
otherwise approved in writing by the
Administration. After real property ac-
quired for future expansion has been
held for 1 year, a board resolution with
definitive plans for utilization must be
available for inspection by an NCUA
examiner.

(2) A Federal credit union shall en-
deavor to dispose of ‘‘abandoned prem-
ises’’ at a price sufficient to reimburse
the Federal credit union for its invest-
ment and costs of acquisition. Current
documents must be maintained reflect-
ing the Federal credit union’s con-
tinuing and diligent efforts to dispose
of ‘‘abandoned premises.’’ After ‘‘aban-
doned premises’’ have been on the Fed-
eral credit union’s books for 4 years,
the property must be publicly adver-
tised for sale. Disposition must occur
through public or private sale within 5
years of abandonment, unless other-
wise approved in writing by the Admin-
istration.
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(e) Prohibited transactions. (1) With
the exception of a short term informal
lease agreement (maturity less than 1
year) no Federal credit union may ac-
quire or lease premises without the
prior written approval of the Adminis-
tration from any of the following:

(i) A director, member of the credit
committee or supervisory committee,
or senior management employee of the
Federal credit union, or immediate
family member of any such individual.

(ii) A corporation in which any direc-
tor, member of the credit committee or
supervisory committee, official, or sen-
ior management employee, or imme-
diate family members of any such indi-
vidual, is an officer or director, or has
a stock interest of 10 percent or more.

(iii) A partnership in which any di-
rector, member of the credit com-
mittee or supervisory committee, or
senior management employee, or im-
mediate family members of any such
individual, is a general partner, or a
limited partner with an interest of 10
percent or more.

(2) The prohibition contained in para-
graph (e)(1) of this section, also applies
to any employee not otherwise covered
if the employee is directly involved in
investments in fixed assets unless the
board of directors determines that the
employee’s involvement does not
present a conflict of interest.

(3) All transactions with business as-
sociates or family members not specifi-
cally prohibited by this paragraph (e)
must be conducted at arm’s length and
in the interest of the credit union.

[54 FR 18467, May 1, 1989, as amended at 63
FR 10756, Mar. 5, 1998; 63 FR 71342, Dec. 24,
1998]

§ 701.37 Treasury tax and loan deposi-
taries; depositaries and financial
agents of the Government.

(a) Definitions. (1) Treasury Tax and
Loan (TT&L) Remittance Account
means a nondividend-paying account,
the balance of which is subject to the
right of immediate withdrawal, estab-
lished for receipt of payments of Fed-
eral taxes and certain United States
obligations under United States Treas-
ury Department regulations.

(2) TT&L Note Account means an ac-
count subject to the right of immediate
call, evidencing funds held by deposi-

taries electing the note option under
United States Treasury Department
regulations.

(3) Treasury General Account means an
account, established under United
States Treasury Department regula-
tions, in which a zero balance may be
maintained and from which the entire
balance may be withdrawn by the de-
positor immediately under all cir-
cumstances except closure of the credit
union.

(4) U.S. Treasury Time Deposit—Open
Account means a nondividend-bearing
account, established under United
States Treasury Department regula-
tions, which generally may not be
withdrawn until the expiration of 14
days after the date of the United
States Treasury Department’s written
notice of intent to withdraw.

(b) Subject to regulation of the
United States Treasury Department, a
Federal credit union may serve as a
Treasury tax and loan depositary, a de-
positary of Federal taxes, a depositary
of public money, and a financial agent
of the United States Government. In
serving in these capacities, a Federal
credit union may maintain the ac-
counts defined in subsection (a), pledge
collateral, and perform the services de-
scribed under United States Treasury
Department regulations for institu-
tions acting in these capacities.

(c) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and a U.S.
Treasury Time Deposit—Open Account
shall be considered deposits of public
funds. Funds held in a TT&L Remit-
tance Account and a TT&L Note Ac-
count shall be added together and in-
sured up to a maximum of $100,000 in
the aggregate. Funds held in a Treas-
ury General Account and a U.S. Treas-
ury Time Deposit—Open Account shall
be added together and insured up to a
maximum of $100,000 in the aggregate.

(d) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and U.S.
Treasury Time Deposit—Open Account
are not subject to the 60-day notice re-
quirement of Article III, section 5(a) of
the Federal Credit Union Bylaws.

[54 FR 18471, May 1, 1989]
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§ 701.38 Borrowed funds from natural
persons.

(a) Federal credit unions may borrow
from a natural person, provided:

(1) The borrowing is evidenced by a
signed promissory note which sets
forth the terms and conditions regard-
ing maturity, prepayment, interest
rate, method of computation, and
method of payment;

(2) The promissory note and any ad-
vertisement for such funds contains
conspicuous langauge indicating that:

(i) The note represents money bor-
rowed by the credit union;

(ii) The note does not represent
shares and, therefore, is not insured by
the National Credit Union Share Insur-
ance Fund.

[45 FR 29271, May 2, 1980, as amended at 47
FR 17979, Apr. 27, 1982]

§ 701.39 Statutory lien.

(a) Definitions. Within this section,
each of the following terms has the
meaning prescribed below:

(1) Except as otherwise provided by law
or except as otherwise provided by federal
law is a qualifying phrase referring to a
federal and/or state law, as the case
may be, which supersedes a require-
ment of this section. It is the responsi-
bility of the credit union to ascertain
whether such statutory or case law ex-
ists and is applicable;

(2) Impress means to attach to a mem-
ber’s account and is the act which
makes the lien enforceable against
that account;

(3) Member means any member who is
primarily, secondarily or otherwise re-
sponsible for an outstanding financial
obligation to the credit union, includ-
ing without limitation an obligor,
maker, co-maker, guarantor, co-signer,
endorser, surety or accommodation
party;

(4) Notice means written notice to a
member disclosing, in plain language,
that the credit union has the right to
impress and enforce a statutory lien
against the member’s shares and divi-
dends in the event of failure to satisfy
a financial obligation, and may enforce
the right without further notice to the
member. Such notice must be given at
the time, or at any time before, the

member incurs the financial obliga-
tion;

(5) Statutory lien means the right
granted by section 107(11) of the Fed-
eral Credit Union Act, 12 U.S.C.
1757(11), to a federal credit union to es-
tablish a right in or claim to a mem-
ber’s shares and dividends equal to the
amount of that member’s outstanding
financial obligation to the credit
union, as that amount varies from time
to time.

(b) Superior claim. Except as other-
wise provided by law, a statutory lien
gives the federal credit union priority
over other creditors when claims are
asserted against a member’s ac-
count(s).

(c) Impressing a statutory lien. Except
as otherwise provided by federal law, a
credit union can impress a statutory
lien on a member’s account(s)—

(1) Account records. By giving notice
thereof in the member’s account agree-
ment(s) or other account opening docu-
mentation; or

(2) Loan documents. In the case of a
loan, by giving notice thereof in a loan
document signed or otherwise acknowl-
edged by the member(s); or

(3) By-Law or policy. Through a duly
adopted credit union by-law or policy
of the board of directors, of which the
member is given notice.

(d) Enforcing a statutory lien. (1) Appli-
cation of funds. Except as otherwise
provided by federal law, a federal cred-
it union may enforce its statutory lien
against a member’s account(s) by deb-
iting funds in the account and applying
them to the extent of any of the mem-
ber’s outstanding financial obligations
to the credit union.

(2) Default required. A federal credit
union may enforce its statutory lien
against a member’s account(s) only
when the member fails to satisfy an
outstanding financial obligation due
and payable to the credit union.

(3) Neither judgment nor set-off re-
quired. A federal credit union need not
obtain a court judgment on the mem-
ber’s debt, nor exercise the equitable
right of set-off, prior to enforcing its
statutory lien against the member’s
account.

[64 FR 56956, Oct. 22, 1999]
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